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ELECTION COMMISSION OF INDIA 
New Delhi, the 27th April, 1991 

O.N. 74.~In pursuance of Section 106 of the Represen- 
taticm of the People Act, 1951 (43. of 1951), the Election 
ConunissiiHi hereby publislies the Judgement dated the 20th 

1078 OIj9b-l 


Fobruai-y, 1991 of the High Court of Punjab and Haryana at 
Chandigarh, in Election Petition No, 5 of 1990. 

[No. 82/HN-HP/5/90] 

By Order, 

GHANSHYAM KHOHAR^ Under Secy. 
IN THE HIGH COURT OF PUNJAB & HARYANA 
CHANDIGARH 
CIVIL MISC SIDE 

election petition no, 5 of 1990 

and CIVIL MISC NO. 6-E of 1990 

IN THE MATTER OF : 

Hardwari Lai son of Sh. Nathn Ram 

Resident of Sonepat Road, Rohtak, 

Distt. Rohtak (now residing in Delhl-6/I, Roop Nagar, 
Delhi-110007). Petitioner 

V«. 

1. Sh. Kartar, 

V & P.O. AchbeJ, Distt. Rohtak, 
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2. Sh. Kuldeep 

118/14, Kirpal Nagar, iRohtak, 

3. Sh, S. Krishan, 

V&P.O. Dighal, Teh. Jhajjar 
Distt. Rohtak, 

4. Sh. Jaipel, 

V,& P.O. Nitlana, 

Rohtak. 

5. Sh. Zile Singh 

V. & P.O. Snmpla, 

Distt. Rohtak. 

6 . Sh. Tarif Singh 

V.&P.O. Bharan 
Distt, Rohtak 

7. Sh. Devi Lai, 

V.&P.O. Chotala, 

Distt. Sirea. 

8 . Sh, Dharam Chand 

V.& P.O. Dharoli, Teh, Kosll 
■ Distt. Rohtak, 

9. Sh. Prcm Kumar, 

V.&.P.O. Sanipla, 

Distt. Rohtak. 

10. Sh. Balbir S/o Prithi, 

V. & P.O. Kharawar. 

Distt. Rohtak. 

1 L Sh. Balbir s/o Molar 
V.&.P.O. Is'a.igarh 
P.O. Chhuthhakwas, Distt. Rohtak, 

12 Sh. Bhale Ram, 

V.&.P.O. Paksama. 

Rohtak. 

13. Sh. Mohinder Singh, 

-V.&.P.O. Taftmda, Teh. Jhajjar 
Distt. Rohtak. 

14. Sh. Roshan Lai 

18/129-A, Bashlipuro, 

Rohtak. 

15. Lachmi Natain, 

V. Patasni, 

P.O.. Dadanpur, Teli, Jhajar, 

Rohtak. 

16. Sh. Ved Parkash Vats. 

V.&.P.O. Bnmnola, Distt. Rohtak. 

17. Sh.'Krishan, 

M-30. Shastri h’cgar, 

Delhh52, 

18 Sh Sat Pal, 

458/19 Shakti Mngar, 

Rohtak. 

19. Sh Siighas'i Chand 

3/631, Babra. Mohalla, Rohtak. 

20. Sh. Subhash Chander. 

V & P.Q. Chandi, T,(b- Meham, 

Distt. Rohtak 

21. Sh. Surcndcr Dntt, 

711/28, -Adarsh Nagar, Rohtak. 

22. Sh. Suresh Chand, 

H No. 450/33. Rohtak. 

23. Sh, Sinph. 

Sugar Mill, Hari Singh Colony. Rohtak. 

24 Ch^cf rlection Co'nmiv.'crci, 

Election Ccmnt'ss'on of India, 

Parliament Street, New Delhi —Reapondents, 


Election Petition under the provisions of part 6, chapter 2, 
Sections 80 to 84 and 100 of the representation of peoples 
Act, 1951, playing that; 

I that the election of Respondent No. 7 be declared 
void on the ground that he has cornmitted a variety 
of corrupt practices; montioneJ in Section 123 of 
the Peoples Representation Act. 

ii. That Reqiondent No. 7 be dlsqualiSod o contest any 
election during the next 6 years. 

ill. that the persons other than Rei^ondenl No, 7 be 
named as ceuig gum,/ of havmg committed C'.ir.pt 
practices, 

iv. that the petitioner be declared as elected, after the 
perusal of all records pertaining to the election in 
question in the context of the petitioner’s allegations 
in the petition and after recounting gnd scrutiny of 
votes cast/dcclared invalid. 

V. That any other order which the llo'n’ble Court may be 
pleased to deem lit and proper in the special circimi' 
stances of the case be passed. 

Vi. That the Chief Election Commissioner, Respondent 
No. 24 be immediately directed npt to hold the 
bye-election occasioned by the vacation of the scat 
by Respondent No. 7, to obviate the possible com¬ 
plications which may arise from a bye-election be'ng 
held pending the decision of this election pptjtion. 

vii. That the cost of the petition be awarded to the 
petitioner. 

vlii. That all the records pertaining to the election, in 
question, be ordered to be sealed for subsequent 
inspection, since the Returning Officer is soon to 
retire will have no scruples where the interests of 
his relative Ch. Devi Lai (Respondent No. 7) arc 
concerned. 

Application under Sectioh 83 of the Representation of 
People Act read with order 6 Rule 16 C.P.C. praying that 
the paras 3 to 11 and 14 to 21 are liable to be struck off 
under Order 6 Rule J6 C.P.C. and Section 83 of the Repre¬ 
sentation of People Act, 1951. The awarding respondent would 
file the written statement after the di.spos'al of the application 
as otherwise the case of the answering respondent would he 
greatly prejudiced. 

Dated the 20th Feb. 1991 

PRESENT : 

THE HON’BLE MR. JUSTICE M. S. LIBERHAN 

For the Petitioner—Mr. D D.. Gupta, Advocate. 

For the Rerspondents—Mr. S. C, Mohunta Sr. Adv. with 
•Mr. N. K. Kapoor and A. Mohunta Adv. 

judgement 

M. S, Liberhan, J. 

This order oF mine will dispose of civil miscollaneous 
No, 6-E of 1990 as well as preliminary objections to the 
efTect that paragraphs 4, 4 ( 1 ), 4fiik 4(iii), 4(iv), 5(0. 

5(ii), 5(111'). 5(iv), 6. 7, 8, 9. 9(i) to 9fiv), 10 and 
its Hub-Daragrt(phs fi) to (iii), II, 14, 15, 16, 17 and 19 are 
liable to be stnick off on the ground that they are scandalous, 
frivolous and lackine in the material facts and particulars, 
electioei petition discloses no cause of action. 

2. TJie civil miscellaneous was argued for a number of 
dates from time to time. When the written statement was 
filed and the preliminary obiections were taken, counsel for 
the parties argued the case at length. 

3. The election of the returned candidate has been 
rholleneed for commission of corrupt nractlcea of undue in¬ 
fluence. obtaining assistance from the Gazetted Officers and 
other prohibited class of Officers for furtherance of hl» pros¬ 
pects of election and booth capturing by him, 
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4. Ill inc 01 aiBumeni!), me peiUiunci, on iz-i-ijJi 

utaiea uim. i>c Lonunoii uis ciiaoi^iij^e lo mO eiccuou oi me 
loeurncu odau.oaia lor comnnsaioii oi corrupt pmcoces oi 
oouiinmg a^i^i^iauce uy me icmjiitii cauuiuaie itoui rjOpUL> 

I ■ii iiiiu .bsion'.r anu I'oiice loice nu luiinerance ol iiia pros¬ 
pects Oi ciccoon, at oeimecl oy iL_iion oi me jsepie- 

sentution oi reojpie Act, laol Oieitimutior icicried ,io as me 
■iiCLsecontliy, lor commission ol cuiiupt practice ot oooiil 
capiurmg oy me agenis oi me letuineo canoiaate ana uy 
Ollier pci sons as aenned Oy section 1401,8^ ot me ACi, while 
tiie omer aveimenus ol commission ot corrupt pract.ceS were 
given dp as not cemg presseu. in nis statement he claims 
uimscU to be oeciated elected. 

5. So far as giving of further particulars or facts wiilh 
respect to tne commission ot con upt practices is coccined, it 
Was siatcd mat noiiimg moie can ue given us, it would nampcr 
his rigni to lead evidence, apart Irom it, noining more can do 
stated or given in tne circurnstances of me case. 

b. i^earned counsel for the returned candidate argued that 
the c^ourt couid set aside me eiecnon uniy on tne giouuds 
given m section lUd or me aci, i.c. commission or conupt 
peiuion IS 10 give enougn notice to the returned canuidaie or 
any ome peison with tne consent or me Icmined camnuate 
or ot his election agent. Ihc ooject oi tilling me cieciion 
pennon IS lo give cnougD nonce lo me reiunicn canuioute oi 
me deimne cauige wtiicn he is lequiicd to meet. iNo vague 
or conjectural allegations at tacts tan oe suosiuntiated loi 
dermne pleadings, the material tacts disclosing commission 
ot corrupt prucuces as oehned m sect.on 1-lJi.-; ol thp aci, 
IS a must, it was argued that the election petitioner must 
plead who has commuted the corrupt practices ot booth cap¬ 
turing. if it was not the returned candidate, then it must oe 
pleaded at whose instance the same was captured. How it is 
attributable to the returned • candidate. Material tacts how it 
was capiuied have to be stated. Ihe number ot booth alleged 
to have been captured is another material tact, which must oe 
disclosed befuru,. the returned candidate can be charged with 
the Commission ol corrupt practice of booth capturmg. 

7. Learned counsel for the returned candidate vehemently 
submitted that the material facts constituting the consent of 
the returned candidate for booth capturmg are totally absent 
in the petition, A direct nexus between the actual commission 
of. corrupt piactices and mat of me returned candidate is 
required to be pleaded and proved before the election of the 
returned candidate oon be set aside. 

8 . In order to support his submissions, learned counsel for 
the returned candidate relied on DhuriipaJrar Madan Lai 
Agarwal v.^Shri Kajiv GandJji A.l.R. 1987 S.C, 1577 and 
Azhar Hussain v. Rajiv Gandhi AiR 1986 S.C. 1253, A 
further leterence was made to Daulat Ram Chauhan v. Anand 
Sharma AIR 1984 S.C, 621 in order to contend that where 
two mfcretices are possible with /regard to commission of 
corrupt practices, the plea cannot be tried as no roving and 
Ashing enquiry is perinitisible. 

9. Learned counsel for the returned candidate argued that 
the election, petition does not disclose wy corrupt practice as 
dCAned in Section 123(,7) of the Act as it does not disclose 
material facts as to what is the assistance obtained, how and 
when obtained, as well as the purpose of obminmg the same. 
In order to support his submission, the learned counsel for 
the returned candidate felled on Hardwari Lai v. Kanwal 
Singh AIR 1972 S.C. 515. 

10. Learned counsel' for the petitioner refuted the sub- 

ftiissions made by the learned counsel for' the returned 
candidate. The petitioner himself made submissions in 
reply to the objections raised by the learned counisel ■ for 
the returned candidate. Even the pleadings ih the form of 
Slimming up of his submissions as well as some supple- ■ 
mentary written submissions were filed by the petitioner. 
The main tbnmt of the conteution of the petitioner made 
orally as well as in writing is to the effect that the material 
facts pleaded in the petition shows mass scale booth cap¬ 
turing. It was contended that keeping in view the scheme 
of the Act, Section 100 has to yield lo Section 123. The 
averments made in the election petition read with the Annex- 
ures disclose the inalmial facta with respect to booth' 
capturing by the agents of the returned candidate ga well 
as by other persons. The pi -'ri ' to th 


5(iv>. 8 10(i). 15, 16 and Anuexute P-5. Again a reference 
was made to a telegram seat by the petitioner to the effect 
that 80 per cent booths have already been captured by the 
armed goondas deployed by the Chief Minister, the Deputy 
Commissioner, relatives of me Chief Minister besides Super¬ 
intendent of Pohco and tne petitioner sought the su'ipension 
of election in Rohtak. There is no Anncxuie maiked on 
the telegram. Still the petitioner submitted that as he 
put Amic.xure P-2 to his representation sent to the Election 
Commission and with which a copy of the aforesaid tele¬ 
gram has been attached, along with oiher enciasurcs, so 
m/i telegram being apait ot the Amtexure, be read as a 
part of the petition disclo.sing the- material facts. This 
would show booth captujing by other persons. The peti¬ 
tioner made speciAc lefcrence to paragraphs 8 and 9 as 
well as Annexure P-8 which is a copy of a news item 
published in the ‘Indian E.xpicss’ dated 26-11-1989. 

11. The petitioner urged that free and fair elections are 
the life blood and indeed mainstream of representative ■ 
democracy. The judiciary is under constitutional obliga¬ 
tion m maintaining the democratic structure provided by 
the Constitution, ft was argued that m the changed circum¬ 
stances ot communalisaiion and crimiualisaiiou of politics, 
incidents of booth capturing, attempts by unscruplous ele¬ 
ments actuated by their lust for power and means to cap¬ 
ture power, by any means ii has become necessary that 
judiciary should have a broader approach as it has in ca/ie 
ot public interest htigation. It is argued that the Courts 
should approach the commission of corrupt, practice of 
booth capturihg totally differently than it has become estab¬ 
lished by the judicial precedents, it has been emphasised 
that in order to implemeut the intention ot the Lcgi'siuture, 
making booth capturing as a corrupt pmcticc as well as an 
offence under the Act. the Courts should have a hbeial 
approach. The standard oj: pleadings, method, and degree 
ot proof, commission of corrupt practices should be judged 
from a different yard-stick than it has come lo be eslablisn- 
ed in case of allegations of other corrupt pracbce'i, parti¬ 
cularly in view of the speeches made by various authorities 
like the Election Commission and in Parliament before 
amendmg the definition of corrupt practices by including 
booth capturing as one of the corrupt practices as defined 
in Section 123(.8J of the Act. It is also the necessity, tO 
have a different approach to this corrupt practice an it has 
acquired so many forms and techniques that approach to 
the pleadings as well as lo the proof have to oe kept flexi¬ 
ble. The right of people to elect their own representatives 
in a free and fair election to govern themselves, has to be 
guarded. It was further submitted that the electiqu peti¬ 
tion should not be thrown out on technicalities. All the 
averments uhould be taken together to constitute somethiug 
actionable. The rule of commonsense and substance should 
be kept in view rather than the words used. 

12. On one of the dates of hearing, learned counsel for 
the pefitioner while arguing the Miscellaneous Application 
for striking out the scandulous pleadings referred to the 
following judgements, namely, K. Karanraja Nadar v. 
Kunju Thevar and othera, AIR 1958 S. C, 687; Hardwari 
Lai V. Kanwal Singh. AIR 1972 S.C. 515; Udhav Singh v. 
Madhav Rao Scindia AIR 1976 S.C. 744; Aruii Kumar 
Bose V. Mohd. Puritan, Ansari and others AIR 1983 S.C. 
1311. Daulat Ram Chauhan v, Anand Sharma AIR 1984 
S.C. 621, Azhar Hussain v. Rajiv Gandhi AIR 1986 S.C. 
1253. Dhartipakar Mandan Lai Agarwal v, Shri Rajiv Gandhi 
AIR 1987 S.C. 1577 Amalgamated Commercial Traders Pvt. 
Ltd., V. C. Hariprasad AIR 1966 Madras 161; Satya Narain 
V. Dhaja R^ and others AIR 1973 Punjab & Haryana 
431; Ram Singh v. Kazi Mohiiiddin and others AIR 1988 
Allahabad 210 and 1. B. Patnaik v. Bennett Coleman & Co 
Ltd. and others AIR 1990 Orissa 107. 

13. It is beyond doubt that free and fair elections are 
the central pillars of the democracy. Democracy is 
the process adopted by the people to govern themselves. 
Holding of elections to choose their representatives to 
govern themselves is a mechanism to secure that end of 
governing themselves through their elected representatives. 

object of the provision for election petitions is to keep 
the fountain of democratic policy above board and devoid 
M impurity. Courts are bound to see that the election re¬ 
flects ^,teue will of people. No corrupt practice, as envl- 
bv the . - - 
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candidate has not been elected by exercising fraud, dtcei^ 
tion or compulsion on tbe voters. Xhc people ffe^y exerci¬ 
sed tbeir ngbt on the polls. The secrecy was easuied by 
me autnonueii and the peciplo were allowed to exercise their 
right of franchise in accordance with law. 

14, The machinery, the process and the method of elcc- 
tioii have been providctl by the Act. ‘ It luither provides 
infl remedy for enforcing electoral rights and settling the 
election uispules. The Act is a complete Code in itKif. ft 
has Dccome a maxim in clecrion jurisprudence, that right tO' 

DC ciecii-u IS neiiner a common Jaw light nor a tundamental 
right, It is purely a statutory right and is regulated by 
mo Statute. ^There is no right to dispute an selection 
oeyoUd the statutory provisions, howsoever immoral other¬ 
wise It may be. The election petition is neither an action 
at law nor a suit in equity but a statutory proceeding un- 
suowu to common law. the Courts do not possess imy 
common law power. 

15, The election of Hie returned candidate can only be 
set aside on the grounds stated by. Section 100 of ibe Act 
and on no other grounds, it is not disputed that one of 
ine. grounds for setting aside the election and declaring it 
void unucr Section 100 of the Act is the commission of 
one or any of the coriupt practices committid by, the re¬ 
turned candidate with which wo are concerned in the 
instant election petition. Corrupt practices have been 
denned and itemised by Section 123 of the Act, Comrois- 
sion of corrupt practices by a candidate renders him liable 
lor disqualification. It debars one from seeking election for 
a particular period in - future. 

16, Keeping in view the scheme of the Act, It is plain 
that election of the returned candidate can be challenged by 
presenlmg an election petition. Section 83 and Section 87 
of the Act, read with the provisions of the Code of Civil 
Trodedure as well as the Rules framed under the Represen¬ 
tation of the People Act, li'51, by the High Court have 
made' it incumbent on the election in an election petition 
to arrwge as far as possible a concise ctatenleat of the 
materials facts in a chronological order;, give the partienters 
dt the corriipt practices including as full a statement as 
possible of the names of die parties' alleged to have com¬ 
mitted such corrupt practices; the date of the commission 
of corrupt practice^ and the pJace of cOnUhission of each 
coirupt practice. Each corrupt practice r* required to bd 
pleaded separately, speoidcally and as far tis jiOsslbte should 
be contained in one or more paragraphs. 

17. It has been obsferyed by the Courts on numerous 
occasions and in election petitions particularly that the 
object of the pleatfings is to bring to thp forefront the 
material facts which resulted in violation of law, ejecting 
the rights of the petitioner aud giving hint a right to enforce 
the same through Courts. It is to facilitate a fair trial. It 
is for giving a fair c^portunity to the respondent to defend 
himself: against the chargt* attributed to him. 

18. There is no doubt that one of the considerations to 
be kept in view is to maintain the purity of election aqd 
track the corrupt practices. But at the same time it has 
to be kept in view that the Courts cAnnot bo permitted to 
be convorted into gtoble houses to have a frail chance 
of defeating the will of the people. The election cannot 
ue set a.9ido on general; vague aventients or on the grounds 
^er than the' one ettutnomtea by Section 1 Off of the Act 
The person challenging the elCttiort cannot be permitted to 
have a roving and fishing enquiry in the election petition 
as it is not .ah Ordinary lis between the two parties. It Is 
the litigation in Which public has a deep interest. 

19. By reading the .statutory provisions of Section 83- as 
well as from the diChim ot Various anthbfities, it Is well 
established that the election petition is bmtnd* to state m a 
logical form, the material facts constituting the grounds of 
chnlV^ae with cerfainty, pfetiseness and brevity. The 
material facts should be sufficient to apptise the returned 
candidate, whose election is iTrtdef challeUgo of the cause 


ninst him. or the grounds on which his election is sought 
., be declared void. It would not bi sufficient to aver 
til. .erally thp violation Ot the Act or of commission of 
^_.rupt practises or lb avCr merely the conclusion, or merely 
leproducmg the statutory provisions of the Act. The pcU- 
tioncf is bound to disclose the material facts falling within 
tne aescnptivo terms of me corrupt practices as Wiegcd to 
have been stated in the petition betorc the petitioner is 
allowed' to prove 'them or the returned candidate can be 
indfcaied. The petitioner must show the right or the stdtu- 
toiy provisions and their violation in the manner prohibited 
by the statute. The, mere reproduction of the legal result 
and the inference would be nugatory to the law of pleudings. 
The reproduction of statutory provisions would result in 
negativmg the efficacy of material facts. The procedure 
need not be sacrificed at the alter of conciseness. The 
material facts should not be mixed up so as to leave the 
outer party, who is lequired to meet them to gueSs the 
tacts nor the election petitioner can be allowed to bridge 
the gaps in the material facts as the case proceeds. 

20. It is only the inaletial facts alone which are required 
to be pleaded. No evidence or law need be pleaded- 
EpetUets should be shunned. The maienal facts have to 
be pleaded in an intelligible form so that one may not be 
embarrassed in meeting the same. The returned candidate 
must know what he has to meet dehnitely and with cer- 
taiuty. It cannot be left lb deduction by arguments and 
inferences from recitals. The election petitioner must plead 
every and ail essential facts, for the cwjse of aUion, under 
the statute. Though there cannoi be any ritualistic {pmtula 
for the pleadings of the election petition, the material 
facts should be germane to the statute giving, cause of 
action or right to a person to conduct himself in the 
manner required by ihc Act. . Material facts arc the back¬ 
bone and life line of the petition. Giving of material fadts 
has to be complied with m letter and spirit. They cannot 
be left in Vague form, as it would amount to throwing 
a wide net to' see if anything can be caught. 


21. Prccedcntly. as understood, the material facts in 
each case stand on their own. These are the facts which, 
if taken, to have been establisbed, give the election peU- 
tioner tlie relief asked fur. One of the tests propounded 
With respect to material facts is, whether Courts could 
give a dilcct verdict in favour of the election peliticaier 
oh the basis of the facts and thC' pleadingt, iii‘ cas»' 
returned candidate had not appeared to oppose the same. 
The material facts are the necessary facts for the purpou of 
formulating a complete cause of action. Absence of a' 
single mffierial fact would result in non-triabitity of such* 
a charge. Reference may be made to Ram Sewak Ywlnv 
V. HUssaln Kamil Kidwai & others, AIR 1964 SiC. 1'249. 
The material facts are the tim'c-qua-non form election peti¬ 
tion. The words of the statute cannot be substituted foi 
material facts. What arc the material facts depends; on 
the nature of the charge levelled, the ground relied upon 
and the circumstances of each case, 

22i So for as the . oiaierial particulars, required to' be' 
given in oaac of corrupt practices in terms of Section' 83 
of the Act are' concerned the same art so mixed with 
material facts that it is difficult to separate the tWo. The 
object of the material particulars is to give a complete and 
definite picture of the acta attributed to the returned candi¬ 
date. They are meant to meet faiihess to the returned 
candidate and to fulfil the picture of cause of action with 
reasonable and sufficient details. They are meant to eX- 
plkatly state particular, specific, definite charge and' td avoid 
attribution of a fkiating charge againat the retumOd candidate'. 

23: Before procebalns furtiisr, U nmild ' e cxne.iicnt to 
notice thaa- Settion 83 Of t* c Au providing f.'r the crntenla 
of the petition- envisages that (i) that the petition shall con¬ 
tain a concise Statbment of material facts (ii) shafi set 
forth full particulars of the corrupt practices (iii) the 
names of the parties alleged U, h:. .e committed the conupt 
practice* (iv3 the dale and fllacfl of commission of corrupt 
practices. It further crtjoifl.s that an deeffon petititm shall 
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be verified in accordance witl^ the Code erf Civil Procedure 
as well ns the sanie shall be supported by an affidavit in 
the ptcsci ihid form where corrupt practices have been averred. 
It tUTthcr enjoins that any schedule or anhexure o£ the 
petiiton shaJt also be verified in the same manner us the 
petition itself. 

24. I have heard the learned counsel for the parties at 
lensfh and tl»ve gone thrOngih the election petition. . 

25. The Hon’blc Supreme Court has provided guidelines 
and broad parameiem for constituting »nd rending'the plead-, 
ings. I hey have been clucideiy pointed .out in Ldhay 
Singh’s case (supra). The observations of the Honfijle 
Supreme Court runs as follows ;— 

“Wc aic afraid, this ingenious method of construction 
after compartiticntafisation, dissection, segregation 
and inversion pf the lan^uge of the paragraph, 
suggested by Counsel, runs Counter to the cardinal 
cannon of interpretation, according to which, a 
pleading has to be read m a whole to ascertain its 
true import. It is not permissible to cull out a 
sentence or a passage pnd to read it out 
of the context, in isolation. Although it is the 
substance and not merely the form that has to be 
looked into, the pleading has to be cdnstructed as 
it stands without addition or substraction of words, 
or change of its apparent grammatical sense. The 
iilteutioh of this party concerned is to be gathered, 
prima'rily, from the tenor and terms of his pleading 
taken as a whole”. 


(f) XX XX 

(g) XX XX 

[Provided that Where any person ill the service of the 
GpVofnmeilt ahd belonging to any of the Classes 
aforesaid, in the discharge or purported discharge 
of his official duty mate airy arrangement^ or pro¬ 
vide any facilities or docs any- other act or thing, 
for, to, or in relation to any candidate or his agent 
or any other person, acting with the consent of 
the cartdidate or his - election agent (where by 
reason of the office hdd by the candidate Or for 
any other reason), such arrangemferits LaeiJitres or act 
or thing shall, not be deemed to be assistance for 
the fuitherancc of ibe prospects of that Candidate’s 
election.] 

27. This section states numerous circumstances, that bring 
it Into opciation and they are Obtaining arty assis¬ 

tance for tunheranCe of the prOepetts of the candidate’s 
election from any person in the service* of Goveinmenl (11) 
for the furtherance of prospects bf candidate’s election; (iii) 
from any person in the service of the Governinent being a 
Gazetted Officer and (iv) fiom members of the police: force. 
It has been spcciiically proyided that any aa done in dis¬ 
charge of official duty if the Officer provides :— 

(1) any^ arrangements ; 

(2) any facility ; 

(3) does any other act ; 

(4) or .thing; 


26. At this stage, I' am constrained to observd that read¬ 
ing of the election petition brings out a total lack- of system. 
There arc incoherent and incomplete averments. The majo¬ 
rity of corrupt- practices attribute to the returned candidate 
are bereft of material facta. It appears that the election 
peGtipn is mostly constituted of eratic inferences from the 
undlsplosed facts; Rather, infact, inferences by the Election 
petkioiMi' have been substituted for material facts disclosing 
B cause of action. It is virtually impossible to collate mate¬ 
rial facts as well as the particular's constituting' the corrupt 
practices, which the election petitioner intends to attribute 
to the returned candidate or biS election agent or any person 
of supporter with his or his election agent's consent. Since 
the petitioner has confined his challenge to the election of 
the returned candidate with respect to coihinission of corrupt 
practices tis defined by Section 123(7) And 123(8) of the 
Act, it would ^ expedient at this stage to notice the -defini¬ 
tion of commission of corrupt praefioes as envisaged by 
Section 123(7) of the Act, Which runs as under :— 


‘T23. Corrupt practice ;^The following shall be 
deemed to be corrupt practices for the purpose of 
this Act 

(1) XX XX 

(2) XX XX 

(3) XX XX 

(4) JEX XX 

(5) xX XX 

(6) XX XX 

(7) The obtaining oC procuring or abetting or attempt¬ 
ing to obtain or procarP by a candidate or his 
agent or, by any person (with the consent 
of a candidate or nis election agent) any 
assistance (other than the giving trf vote) for the 
furtherance of the prospects of that candidate’s 
election fronr any person in the service of the 
Government and belonging to attV of tbo 
following classes, namely 

(a) Gazetted Offidcr ; 


(5) for ; 


(6) to; and (7) m relatioh to any candidate or his 
agent or other person acting with the consent ot 
candidate or his election agent, it would not be 
deemed to be an assistance for furtherance of the 
prospects of the election of such candidate, 

28. Ute Other ptovisions of section 123(7) are jM)t being 
notic^. as' the petitioner vide his statement dbted- January 
12, 1'991 has confined his challenge; to the election Of the 
returned candidate with respect to (i)' obtaining assistance by 
the returned candidate from the Deputy Cofomt^oner for 
furtherance of prospects of fiis ekttiom (li) from the police 
force. 


29. Both, the learned counsel for the parties* relied on 
Hardwari Lai v. Kanwal Sitigfa, AIR 197-2 S.C. 515 in order 
to buttress their respective contentions. It Would he neces¬ 
sary to clte the dictum of law laid down in this case, to the 
effect, that Section 123(7) of the Act defines various allega¬ 
tions of corrupt practices of obtaining, abetting, attempting 
to Obtain; and procuring asslstahoe for furtherance of the 
pro.-ipects ot the candidate’s election, from the Government 
Gazetted Officer or the members of the police forCc, other 
than giving of votes. It has been prohibited by law, that 
obtaining of assistance of any nature, for furtherance of 
prospects of election except giving erf his vote, i.s forbidden. 
It has specifically observed hat what assistance was 
obtained is a material fact, the type of assistance, manner 
of k and the persons from whom the same Was sought arc 
all material facts. They are required to be stated with 
exactitUefe and precision. How and in what manner the 
assistance was sought for furtherance of prospects 'of 
election of the returned candidate is another material fact 
required to be stafed. The time and place of obtaining the 
assbtance has been defined as material particulars. It wa« 
observed that fact is not a mere Word. Various facts, event* 
constitute the material facts. It was further observed that 
mode Of assistance and measure and nature of assistance 
etc. are material facts to clothe the potiliOn with a cause 
of action. The petitioner is required to state the fact in 
iuetf and the happening of iL 


(b) XX XX 

(c) ix XX 

(d) members of the police fbrcCS ; 

(d) XX XX 


30. 'The petition is coiistituted of jumble of vatious allega¬ 
tions. By reading the election petition as well as the repli¬ 
cation, the relevant facts material for consideration as to 
whether they fall within the ambit of Section 123(7) are, 
that the petitioner, under the scheme of the petition, started 
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by gWing antecedents of the ^returned, candidate and painted 
turn as a person of ci iniina) background and projected him¬ 
self as a pious person. Succinctly, the facts much less the 
material facts tnat emerge from reading of the election 
petition and even takrpg care of the replication are that 
the returned candidate had posted his relatives a.s well as 
the relative of his son-in-law as the Deputy Commissioner, 
Kohtak in 1987 in anticipation of the elections to be held. 
The Deputy Commissioner was the Returning Officer at 
the elections notilied to be held in 1989. The returned 
Candidate hud in mind, to be a candidate for the Parlia¬ 
mentary scat in Rohtak. One P. K. Choudhary was posted 
as a Tehsildar Rohtak, by the relumed candidate. The 
election agent of the returned candidate stayed with the 
Deputy Commissioner. Hie is stated to be a relative of 
the Deputy Commissioner i.e. the Returning Officer as well 
as of returned candidate. The election agent and the 
Rttnmlng Officer planned and conducted the election cam¬ 
paign of the returned candidate. The Returning Officer 
appointed and changed from time to time the Presiding 
Officers and Counting OfiScers and other election staff who 
were wUling to further the prospects of election of the 
returned candidate. The Returning Officer appointed paliable 
Presiding Officers who helped the Green Biigndc to capture 
booths. The change in appointments of the Presiding Officers 
was never notified to the election petitioner by the Retuni- 
ing Officer, in spite of protests by him. The Returning 

Officer tigged the poll for the benefit of the returned 

nandidatc. There was a doubt with lespcct to fair and 
free election. The Returning Officer and the Superintendent 
, of Police led Devi Lai's Green Brigade to facilitate booth 
capturing. At village Matimhel in Salaha constituency, the 
Returning Officer and the Superintendent of Police asked 
the voters to vote for the returned candidate against which 
protests were lodged by one Raghbir Singh Advocate. The 
Returning Officer to cover vandalismi at .the polls, planned 
to eliminate the chances of countermand. He secured 
reports of the Presiding Officers with respect to 14 booths 
and sent the same with the recommendation of repoll. Re¬ 
poll had been refused to the disadvantage of the election 
petitioner. 

r 3 L Apart from the facts as stated ’ above, the petitioner 
referred to paragraph 5 and paragraph 11 of the election 
petition as Well as para 6 pf the replication. It may be 
noticed that the election petitioner after stating the gene¬ 
ralities described the attitude of the Election Commissioner 
towards his comptaluts, which he referred in the course of 
arguments, runs as under ; 

“Shri Lathar came to Rohtak. Through out the election 
campaign, he sTayed with his relative Ch. Balbir 
Singh Malik, the Returning Officer and Deputy 
Gommissioner of Rohtak to plan and conduct Ch. 
Devi Lai’s election capipaiSd. 

If any candidate in any election had ever obtained the 
(prohibited) assistance of . a Government servant 
of a prohibited category, Ch, Devi Lai took assis-. 
tance of the Returning Officer and D. C, Rohtak 
for the furtherance of his election protest and 
that as Indicated above, in a planned manner". 

32. It was stated in the election petition that about 400 
Presiding Officers and Polling Officers were appointed for 
the election and when their appointments came to the notice 
of Ch, Devi Lai, he asked the Returning Officer to change 
them and appoint only those, persons vvho would further 
his election prospects. The Returning Officer immediately 
changed the list. The election petitioner made complaints 
to the authorities in this regard. 

33. Paragraph 11 of the election petition reproduced in 
verbatim, runs as tmder 

“That re^pondetd. No. 7 has beep declared elected with 
an impressive margin. But actirally inspite of the 
help ho had been getting from the district adminis¬ 
tration and the Chief Election Conunissloner, he 
was down by more than ons l.ic votes right upto 
November 19, 1989, The election (poll) was 
' however, hugely affected to the grave disadvantage 
of the iietitioner by Uie numerous factors operating 


4,-1991/VAlSAKHA 14. 1913 [Part II— Sec. 3(iii)] 


since June/July, 1987 and especially during the 
election campaign and even more especially on the 
polling days i.e, on the 23nd and 25th November, 
and on the 28th November, 1989, when the count¬ 
ing was done In the absence of the petitioner and 
his agents”. 

In (mhtinuity of the above paragraph, in sub-para (i) only 
a passing reference has been made that respondent No. 7 
had, totally bent the administration of the State to his will 
after taking over q 3 Chief Miniister on 19-6-1987 through 
means whoUy hr acceptable. 


Shri Mahendcr Singh Lather was his fcgal election agent. 
In actual fact Ch. Malik worked as the election agent of 
respon^nt No. 7, Ch. Devi Lai and manager of his poll 
campaign, not Only by appointing reliable polling staff and 
helping the green brigade to capture hoofhs but also by 
manipulating the repoff of limited number of booths. The 
Reluming Officer hatched a plan to obviate the possibility 
of the entire poll being countermanded for which the peti¬ 
tioner was agitating. He secured reports from the booth 
numbers stated therein. 

(34) Lastly, it was stated in the election petitioh as 
under;— 

“The Green Brigade largely consisted of trained police 
personnel drawn from Madhuban under Ch. DeVl 
Lai’s Order. Even the stenguns and other firearms 
displayed by the Green Brigade belonged to the 
Armoury at Madhuban. To sum up, it was stated 
that he would haye secured majority .of Votes if the 
result had not been affected by ;— 

(a) Respondent NO. 7 and planned misuse of the ad¬ 

ministrative machinery; 

(b) manipulation of the election at various stages by 

the Returning Officer a relative of respondent No. 

7; and 

(c) employment by respondent No. 7 of hi* notorious 

Green Brigade on the poll day apart from Chief 

Election Commissioner’s indirect support to res¬ 
pondent No. 7.” 

(35) I fail to comprehend how from the fact* Or event* 

disclosed, as summarised or reproduced above in verbatim, 
commission of corrupt practices as envisaged by Section 
123(7) has been made out. The facts much less the material 
facts as emerged and stated above on scanning the election 
petition and pointed out by the petitioner do not fall within 
the ambit of Section 123(7) of the Act. There is no specific 
averment that the returned candidate has ever obtained any 
assistance from the Deppty Commissioner or the police force 
after the constituency had been called to elect a member 
to the Parliament for the furtherance of election prospects 
of the returned candidate. Even reading the petition disjoint- 
edly and culling out the sentences heft and there, totally out 
of context, and ignoring the principle that pleading by infer¬ 
ences is not permissible particularly in an election petition, 
as it is a statutory requirement of the Act that every corrupt 
practice must be dearly and soeciflcallv •stated, no commis¬ 
sion of nnv corrupt practice falling within the purview of 
Section 123(7) could be spelled out. , 

(36) Reading the election ' petition in pith and substance, 

T do not find even remotely the intention of the. election 
petitioner to state the material facts for commission of corrupt 
practices- as envisaged bv Section 123(7) of the Act. Bv any 
Import, the allegations do not meet- anv one of the ingredient* 
reouired to be stated to attribute the comm's-sion of corrupt 
practice of obtaining assistance from the Deputy Commi»'’dn- 
cr or the police force. There is no act. much less overt act 
attributed to the returned candidate or bis elecffon agent 
or anv other person with the consent of either of them for 
obiainiiig the assistance of Denutv Commiss.'nne'-/Retiirpinft 
Officer or the poTce force. There is no material fact stated 
In the electron petition, much less spelUng out the assistance. 




a—3(iuj] 


»TK3fTTma’;iTt,4, ie9l/4wi«r U, 1913_ 


It is not possible even' to infer as to what assistance was 
Sought and m what manner the same was obtained. Chi dwell- 
ing the pleadings further, the type of assistance, the manner 
of it, the lime and date of it, the pci sons frorp whom sought, 
are conspicuously absent in the entire election petition, In 
my considered view, these are the material facts without 
which the returned candidate cannot be charged with com¬ 
mission of the corrupt practice. The haphazard maimer of 
averring (ho sentence here or there, the disjointed facts in 
the form of one sentnee here and one sentence there cannot 
make out a charge of corrupt practice against the returned 
Candidate. The thrust of the averments of the election peti¬ 
tioner appears to be towards booth capturing. 


' (37) There is nothing in the pleadings to show the facts 
with respect to the manner of assistance, mode of assistance 
and measure of a.isistancc. There is also no plea from which 
it can be reasonably inferred who enlisted tlie a.ssistance, cme 
is left (o speculate and guess which of the corrupt practices, 
whether one or more have been committed, Assuming that 
the Deputy Commissioner was posted with an eye on the 
elections to parliament to be held on some future date, 
in the year 1987, no law has been pointed out under which 
a notice of such acts, having been committed prior to the 
notification of the elections, could be taken note of and the 
election can be set aside on that score. Nothing has been 
pleaded in what manner the assistance wa,s sought, and how 
it was for furtherance of election prospects of the returned 
candidate. Even assuming the facta as stated above, that poll¬ 
ing officers vVere changed at the instance of the returned can¬ 
didate, that would not be itself further the prospects of 
election of the returned candidate. 

Thus, I fipd that the petitioner has failed to make allega¬ 
tions of material facts in his pleadings, which if approved 
would establish that the returned candidate has obtained the 
assistance of the Deputy Commissioner and the police force 
for furtherance of his election prospects. It may be noticed 
that howsoever reprehensible or improper the acts may 
the returned candidate cannot be charged with the commis¬ 
sion of any corrupt practice when the facts constituting it 
are pleaded, which is required to be averred categorically 
and proved beyond all reasonable doubt. 

(38) At this stage, it would be expedient to notice the 
amended provisions of the Representation of the People Act, 
which runs as under 

“(8) Booth capturing by a candidate or h's agent or 
other person. 

Explanation.—<1) .In this sfection the expression "agent” 
includes an election agent, a polling agent and any 
.person who is held tq have acted as an agent in 
connection with the election with the consent of 
the candidate. 

(4) Par the purposes of clause (8), ‘booth capturing’ shall 
have the ‘same meaning as in section 135A.” 

Section 135-A runs as under;— 

“Booth capturing’’ includes, among other things, all or 
any of the following activities, namely:— 

(at seizure of a polling station or a place fixed for 
the poll by any person or persons making polling 
authorities surrender the ballot papers or voting 
machines and doing of any other act which affects 
the orderly conduct of elections ; 

(b) taking possession of a polling station or a place 

fixed for the poll by any person or persons and 
allowing only his or their own supporters to exer¬ 
cise their right to vote and prevent others from 
voting; 

(c) threatening any elector and preventing hini 

{toing to th^ polling st&tion or a plflco &[ed for 
the poll to cart hi* vote; 


(d) seizure of a place for counting of votes by any 

person or persons, making the counting authorities 
surrender the ballot papers or voting machines 
and the dowing of anything which affect^ the 
orderly counting of votes ; 

(e) doing by any person in the service of Government 

of all or any of the aforesaid activities or aiding 
or conniving at, any such activity in the further¬ 
ance of the prospects of the election of a candi¬ 
date." 

Section 100(b) reads as under;—■ 

(b) that any corrupt practice has been committed by a 
returned candidate or his election agent or by any 
other person with the consent of a returned can¬ 
didate or his election agent, or 

XX XX XX XX." 

(39) The Legislature being conscientious and keeping In- 
view the wide range and multifacits of acts of booth capturing, 
particularly taking note of the infinite ingenuity of human 
nature tb evolve novice methods of booth capturing and rig¬ 
ging the eleciions, and further taking note of different forms 
of booth capturing not capable of either complete compre¬ 
hension. or definition of booth capturing, defined the com¬ 
mission of corrupt practice of booth capturing by adding 
Section 123(8) of the Act in wider terms in order to attain 
purity of election. Prior to this amendment, the Act did not 
contain any provisions to deal with the booth capturing By 
the amendment, booth capturing has been ma^ penal os well 
as a corrupt practice. 

(40) Reading sections 100, 123(8) and 135(A) of the Act 
harmoniously and in its plainest forms, it emerges that the 
election of the returned candidate can be set aside if either 
he Or his election agent, or his agent captures the b<)Oth, 
It further enumerates that the. booth capturing by other 
persons though is defined ais a corrupt practice, yet boo0 
captufllig by other persons Jias to be read in conjunction with 
Section 100 of the Representation of People Act, It provides 
commission of corrupt practice pf booth capturing by any 
persoil, but it has to be either with the con.sent of the re¬ 
turned candidate or With the consent' of his election agent.' 

(41) The Legislaliire in its wisdom provided the definition 
of an agent witn respect to section 123(8) and gave it a 
deemed meaning., The Legislature gave the definition of an 
agent in very wide terms. It has been done so, to meet the 
ingenuity of human mind to violate the law. The definition 
of an agent provides inclu.sjve of particular persons. It has 
given a deemed meaning to an agent to be read in the 
section. It has provided that agent apart from any other 
concept of agent the election agent, a polling ggent or any 
person who acts or arped an agent in connection with tbe 
election with the cir'cm of the candidate. It is an inclusive 
definition i.e. including certain persons to be agent though 
ordinarily they may not he. The definition docs not oblitrate 
the meaning of agent as ordinarily understood, 

(42) The Legislature similarly realising that -booth capturing 
cannot be defined, no parameter which would amount to 
booth capturing were specified. Booth capturing has a wide 
spectnim of acts. The acts in peculiar circumstances in a given 
case may amount to booth capturing. The definition of booth 
capturing has been kept open conscientiously and wider by 
the Legislatures, , It is provided that apart from the booth 
capturing as used in general terminology it would also include 
the acts stated as booth capturing. Deemed meaning has 
been given to particular facts amounting to booth capturing. 
Reference may be made to Section 135-A. It provides,; (a) 
seizure of a polling station or a place fixed for the poll hv 
anv person (b) making polling-authorities to surrender the 
ballot papers or voting machines and doing of anv other 
act which affects the orderly conduct of elections by any rci- 
son (c) taking possnssion Of a polling station or a place fixed 
for the poll by any person or. persons and allowing oqly 
Ms or their own supporters to exercise their (isht to vo^ WwJ 
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prevent ptljcre ffom votine i (d) thr«at«aing any elector and 
^^rcvcijting hini from going to the polling station or ."a place 
Jiwd for tl»e ,poU to cast his vote, are some of the facts 
which .have been deemed to amount to booth capturing as 
envisaged by section 123<,8) of the Act. Bven aiding or con¬ 
niving of any of above acts in furtherance of election pros¬ 
pects of a candidate have been included in the definition of 
booth capturing. IKe I-egislature in its wisdom keeping in 
view the frnilitics of the human m'nd fo comprehend various 
acts tainperittg with the free anfi fair electioa, .amounting to 
be booth capturing, kept the definition open and wider. Cer¬ 
tain facts in the peculiar facts and p^ircumstances of a par¬ 
ticular case may amounb to booth capturing. The Legislature 
expressed the definition of booth capturing to the fullest and 
farthest in its'iepitor, which it could do. 

(43) Keeping in view the principle noted in Udhay Singh’s 
case (supra) to the effect that pleading has to be read as a 
whole to ascertain its true import, read it in substance while 
ignoring its form, tfie pleading should be considered as it 
stands without additions or substruction of words or change 
of it-s apparent grammatical sense. The esseoee of on election 
petition can be taken by reading the same as a wfa(51e and 
as such, can be taken or gathered .from the pleadings'ai a 
whole. The rule of pith and subrtance while reading the 
petition has to be observed in order to curb the commiss'on 
of corrupt practice. It is the reading of the pleadings in subs¬ 
tance and ignoring the form which has to be looked into. 
The pleadings have to be construed as it stand without addi¬ 
tion pr substraction q£ words or chapge its .apparent gram- 
njaticdl sense. 

(44) An election petition can not be read from the point 
pf view of the election petitioner l.e. how he thought or 
intended, or what is his motive. It has to be read keep¬ 
ing in view what has been plainly, stated, in the election 
petition. It has to be seen whether fact or events disclosed 
in the petition comply with the requirement as envisaged 
by the statute or Act. Conclusion, arrived at hv 
the petitioner cannot be treated as pleadings of watcr^l 
facts. The returned candidate cmwot be held vicanously 
liable for commission of corrupt practices of other persons. 
The requisites essential to diaolosc the corrupt practices 
cannot be inferred by culling out a sentence here and there 
or joining of the head of one averment with the tail of 
another. Material facts canoot be read by complex pro-- 
cess of reasoning, JediiUion, inferences or uigiiments. Mery 
reproduction of the Section or making of omnibus state¬ 
ment of commission of corrupt practeje, docs not amount 
to, pleading of material fgfcts. Pleadings by inference of 
conmpt prsicticcs have not been enviiaged by the Act, 

(45) It would he expedient, to collate the avennents made 
with respect to booth capturing. 


(46) Hy scanning the petition, the replication .as well as 
the .statement made in Court, the skeletal averments on 
(acts emerge, that the returnesl candidate had bad ante¬ 
cedents and the petitioner has -the cBtije good to his credit 
While stating so, the petitioner made Tefereuce which can 
be reproduced in verbatim to the effect. ‘‘It was ihls Abbey 
Singh who led Ch Devi Lai Respondent No’s Green 
Brigade". Thereafter, ihe petitioner pointed out by stntitiE 
ip the prtition that the returned candidate out of political 
design in the year 1987 appoined Ch. Boihir Singh Malik, 
Jr. IAS Officer and close relalion of Mahlndcr Singh 
I.ather as Deputy Commiwloner. Rohtak. Mtihindcr Singh 
lather is none else but is the son-in-law of the brother of 
the returned candidate. Similarly, one P. K. Chaudhrv who 
is again a close rela^Vn w^ appointed Tehsildar at Rohtak. 
The overt .act attributed to the Reluming Officer is lo the 
effect, that under the directions of the returned candidate, 
he entitled the -reliable persons willing to further the pros¬ 
pects of election of the returned candidate, on election 
duty. The Green Brigade was led by S. P. and Deputy 
Commi^s^one^ to facilitole the booth capturing. They en¬ 
tered into the polling lipcrth and asked the votets to vote 
ft>r tbo rgriimcd candidate. The petitioner found broken 
mtd^ nopere- AH acu arc nttri* 

btAed to the tlfeen Brigade who nre alleged to have inatch- 
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ed the ballot papers and the ballpt hOAOs .from the Presid¬ 
ing Oncers, The petitioner paw Abbey Singh comhig out 
of the polling booth, Gandhi Nagar Booth was ransacked 
by Abbey SLflgh's Green Brigade and the fact has not been 
mentioned in the diaries of the Presiding Officer, The Greetn 
Brigade waa alleged to he of police offiqm drawn froiri 
Madhuban under the orders of lire letnnied candidate. 
The weapons displayed on the polling booths by the Green, 
Brigade belonged to the Police ,Vmoury, Madhuban, While 
coirnljng narration of the facts, the petitioner stated that 
details with respret (o booth capturing is given hi the re¬ 
port of a Committee known as rndependent Initiative Com¬ 
mittee, alleged to be an Organisation of eminent citizens 
published in the newspapers. The votes of the stuff of the 
Dniversity and Medical Colleges were cast by Dr. J. P- 
Singh’s men who is the porctegc of the return^ candidate. 
At the most, the Substantive way in which the matter has 
been put before me can be sutruned up is tliat thare was a 
Green Brigade known as Ch. Devi tails Green Brigade. 
At the cost of repetition it may be observed that the petl- 
rioner .stated in the election petition that the said Green 
Brigade at some noinl of time was led by Ability Singh 
and on other point of time by the Returning Officer or 
the Supdt. of Poh'ce. 

(46) Great emphasis was laid by the petitioner under the 
head of ‘booth capturing' on the averments made in para- 
garph- lO of the Btection Petition which may be stated in 
extenso ; 

"That the countryside prejented the same pltcure as 
the town of Rohtak in the matter of booth cap¬ 
turing, rigging of the.election, intimidation of voters 
and polling staff would become obvious from the 
following few cases, not noticed by the team of 
(he .Independent Initiative : 

(i) At village Rayia (Jhajjar segraenl of the conati- 
tuency was intimated into recreving votes «a'>t 
by non voters. His note, a copy of ivhich is 
ryJdcd along .with the letter to Ae Chief Elec¬ 
tion Commissioner dated 23-11-1989 is added 
here as Annexure P-5, is most significant. 

(ij) At petitioner's own native village (Chhara) a 
village which has always (since 1962) backed the 
petitioner lo the tilt—the Green Brigade made 
its appearance. The villagers were .annoyed 
but were helpless in the face of .armed men, 
some of whom got Into the booth located in the 
Girls High School of the village and some stay¬ 
ed outside. Those who had got in passed out 
ballot j^pCTs .and the seal through tha .window to 
tbclr comrades outside who marked. 

(Hi) Cases of forcible booth capturing ip the country¬ 
side were reported tc the petitioner by Shri 
Ishwar Singh Sharma, incharge of Badli seg¬ 
ment, Ch. Jariit Singh, Advocate Incharce of Thai- 
jar segment, Ch. Om Parkanh Beri, ex MIA, help¬ 
ing the relitioner in Bcri segment, Sh. .Snbhash 
Batra. President Distt, Cong. (1) Rohtak 
(Urban) working in Rohtak ,s»pment Smt. Kar- 
tar Devi, ex-MLA/Minisler, working in Kaiananr 
segment. Ch. Chandcr Bhan Incharge of Hass.in- 
gnrh segment and by numerous other workers of 
the 'petitioner.'’ 

(47) The petitioner cmitinnod in averring In,general terms 

irrelevant and scandalous averments to the effect that total 
town protested against the strong armed methoti adopted 
bv the reiifmed candidate which resulted in poliing of a 
few votM on account of terror and capturing polling booth, 
with the help of the Green Brigade. P was averred parti¬ 
cularly in ParSIrrsph, 15 that 600 booths were captured. 
Further a fable of a '.number of booths captured have begti 
mentioned in Para 15 with the name of segment and num- 
-ber of innot-wri. -It was snecrficrrO'' rlated that the 

Deputy Commissioner a*d S,p. I«d the Cffan 'Brigade and 
told the voters in the polling booth to (Joll for the returned 
candidate. Gandhi Nagaf Booth was ransacked by Abbey 
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Singh’s Green Brigade. The Deputy Commissioner and the 
.Returning Officer helped the Green Brigade to capture the 
booth and they manipulated the repoll of a limited num- 
•ber of booths. The Returning Officer secured the reports 
from the Presiding Officer with respect to limited number 
of booths only. It was averred that the votes were polled 
by impersonation with the help of Green Brigade and poll¬ 
ing staiBf, and that a letter was addressed to the Authori¬ 
ties by the petitioner apprehending booth capturing at the 
bands of the Green Brigade, but much worse had happen¬ 
ed than what was apprehended. The list of the affected 
^booths is alleged to have been given by the Legal Advisw 
to the Electicni Commission. High percentage of 80 per 
cent polling was achieved by supporters of the returned 
candidate with the help of the Green Brigade. Votes were 
marked by the members themselves of the Green Brigade, 
finally concluding bis. averments the petitioner stated in 
Paragraph 18 as under :— 

“That to num up it is beyond dispute tliat the peti- 
tionerwould have secured majority votes in the 
election, if the result had not been affected by : 

(a) respondent No. 7’s planned misuse of the admi¬ 
nistrative machinery; 

(b) manipulation of the election at various stages by 

the Returning Officer, a relative of Respondent 
No. 7; 

“(c) employment by Respondent No. 7 of his noto¬ 
rious Green Brigade on the poll day; and 

(d) the Chief Election Commissioner’s indirect sup- 
' port to Respondent No. 7, in that the former 
took nc notice of the Petitioner’s insWnt de.- 
mand for a free and fair election and his re¬ 
fusal to order repoll in the entire constituency, 
even though he was fully familiar with Ch. Devi 
Lai’s use of strong-arm methods for winning 
elections, from what he (the Chief Election 
Commissioner) had seen in Faridabad’s Parlia¬ 
mentary bve-eiection which had taken place only 
a short while ago.” 

t48) It is Pertinent to note that the petition is a veritable 
rigmarole. Apart from the facts, as summarised above, it 
may be noticed that in paragraph 8 of the petition, the 
petitioner disclosed the story of exercise of undue influence 
and made an attempt to connect the assumed act of attri¬ 
buting booth captuiing to undue influence. It would be 
advantageous to reproduce how the avermente started in 
paragraph-8. It runs as under 

“The story of the exercise of undue influence by Ch. 
Devi Lai’s Green Brigade and by his election 
agent does not end with the happenings in Rohtak 
town. There was hardly a booth in the consti¬ 
tuency which was left uncaptured”, 

It further goes on to say that ‘‘in the report prepared and 
CTCulatei b'' the Inile' endf-nt Initiative, which a social 
body, who made a report with respect to the connectio’u of 
Ch. Devi Lai’s election agent with the eexrcise of undue 
influence, the intimidation of voters; his interferences with 
the electoral rights of the Harijans and appeal in the name 
of caste etc.”, 

(49) In the same strain, the election petitioner made a 
passing reference with respect to use of strong armed 
methods employed by Ch. Devi Lai’s Green Brigade with 
the blatent help of the Deputy Commissioner and the 
Superintendent of Police. 

(50) -The allegatiofis were refuted in the written statemcBt. 

(51) The petitioner in his replication slated that booth 
capturing was so numerous that it is diffleidt to give de¬ 
tails here, but they will be revealed aCthe time of evidence. 
It's pU a fustier e-r -peurji and there can TipVf.r be a oUes- 
tion of an after thought in such cases. Votin.g pattern, 
percentage- of votes reduced the election to total force, the 
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obvious advantage of all acts and conduct of the Green 
-Brigade was attributed to Ch. Devi Lai, the returned can¬ 
didate. Again Gieen Brigade was stated to be a National 
scandal and is capable of committing any crime. 

(52) The averments have .been summarised abpve after 
marshalling the pleadings, culling put pne fact, from: pne 
pata. and the aevrments from other, though the said sen¬ 
tences have been made in the peculiar context of the aver¬ 
ments being made in the paragraph. 

53. The petitioner vide his statement dated January 12, 
<991, confind his chartered of claim to commission of 
corrupt practice of booth capturing by the returned candidate’s 
agent and by other persons as deli.ne.J by section 123(8) 
of the Act. In order to determine wheUier material facts 
as well as material particulars under tlie heading of ‘booth 
capturing’ by the returned candid-ale's agent or by other 
persons have been made out. 

54. The entire emphasis and thrust of the arguments of 
the petitioner were to the effect that booths were captured 
by the Green Brigade some times led by Abbey Singh and 
at other point of time by the Deputy Commissioner and the 
S.P. That is the bald statement made in the entire election 
petition. It may be noticed that no name of the perpetrators 
of booth capturing has been disclosed either in the election 
petition or in the replication or otherwise. 

55. Precedentiy, it has been established that consent to 
do a particular act is a material fact. The facts constituting 
the consent have to be pleaded as facts and proved as such. 
The inference from those facts with re.spect to the conseffi 
is the purview of the Court. Similarly, booth capturing is 
again a fact. It is incumbent for petitioner to state the 
material facts constituting booth capturing. It is for Courts 
to infer from those facts whether it amounted to booth 
capturing falling within the ambit of the definition of booth 
capturing as provided by Section 12.3(8) of the Act. 

56. In order to attribute agency to a particular person of 

his acting as an agent of the returned candidate, it is essen¬ 
tial to plead the material faces arjiJ attributes of an agent 
before the petitioner can be permitted to prove a person to 
be an agent of the returned candidate. Though the woids 
of the language of the Section are perfectly vide and general 
and not rstricted, yet material, facts are required to be 
pleaded to disclose what acts culminated in an event, which 
were committed by the returned candidate, in order to cons¬ 
titute booth capturing or constituting a person as an agent. 
Similarly, pleading of material facts constituting consent to 
any other person are the pre-requisites of corrupt practice 
by any other person with the consent of cither the returned 
candidate or his election agent before the petitioner could 
b charged with commission of coinipt practice. To prove 
the charge of commission of coriupt practice of booth 
capturing. I am constramed to observe that, precise se¬ 
quence of events, unerringly imputing charge of booth 
capturing by the returned candi.iaie is echoed. The plea 
cannot be left in the lopsided realm of facts. These mate¬ 
rial facts arc the pillars anl essent'.nl to disclose in the 
elcetiojEi petition before the returned candidate is indi¬ 
cted of commission of corrupt practice. The bare using 
of epithets like booth captiuuig agent, rigging of election 
so On and so forth, does not disclose the material facts. 
Mere reproduction of the language of the Section even 
le-arranged, does not amount to a plea of a fact falling 
within the ainbit of t^e Section otherwi.'e it would lose 
the very efficacy of pleadings. The Courts are bound to 
and must look at the tacts stated and the law vioiat.d and 
takfog note of the alleged averments in a commonseiise wav. 
and a.sk whether the facts disclosed are substantial and falls 
within the parameters oi 'he ambit of law. In my. eonsi- 
dere-.I view, the approach to Arid out the ‘ mateiiai facts in 
the election petition is to look back over the series of e.'.cnts, 
dischy-ed, constituting tlie commission of corrupt practices. 
The-Court must ask a question to themselves whether in 
the circumstances, the Election Petition discloses any cause, 
of action. One mu-^t avcid mechanical solution or anv rifu- 
af'stic formula, to find out whether the required facts dis- 
clo-sed complied with, before the petition can he for 

trial.- The-law particularly'Section- 83 of the Act eEinins 
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on the pc^itio^e^ in na olcar terms that the petitioner, should 
disclose precisely the materiBl facta answeri^ all cuncomit* 
taiits constiiiiting the commission of ewrupt practice, fur¬ 
ther it is m^ulrcd that fun particulars dwclasi^ the corrupt 
practice i.e. UuSe, place and date, booth capturing Is an 
independent ground for commission of corrupt practice. 'Ihe 
patttioittlhliasatiMMUy faUNIIb s|Mll dut a^rofinulate his 
pin in oritof to dMclow the nUiMrial facts frofn which it could 
he inferreu that booths were oaptdred- aS deflned by the 
Act. The .plea has to bo accurately and compUehanSively 
stated in older to provide a fair opportunity to the roBpM* 
iicnt and elected candidate to meet the chai'ge levelled against 
him. The pleadings cannot be lightly treated and as sugges¬ 
ted by the potilloncr. it cannot precisely be compared With 
public interest litigation wherein question of justice is of 
'prime importance whereas in the election law as settled 
piecedchlly and stated above equity docs not come In. 
These are the statutory proceedings and can be carried, 
’in letter a'id spirit of the provisions of the statute. 


57. Sitting of the entire election petition, facts disclosed 
or events narrated, the petitioner made reference to one 
report or the other, either in the newspapers or indepen¬ 
dent initia; i, e or. reports of the petitioner made and crratical 
inference of' booth capturing. This made allegation of com¬ 
mission of corrupt practice as defined by Section 123(8), 
Lt aelliny asRlt the election. 1 am constrained to say that 
jthis is not permissible in election law. By incidents or 
events iiar. tiled, keeping m view the scheme, in which the 
petition is drafted. Neither in substance nor littcially nor 
m seqiuils of it discloses no material facts resulting in the 
booth- capturing, jutisfying all the commitments required 
by Section 123(8) have been pleaded. A sweeping and 
'omnibus averment in the form of a sentence here and there 
lOtaliy out of context while narrating an event, with an 
epithet oL booth capturing, has been made. There is no 
dotibt that the story told as summarised above, the peti¬ 
tioner's pleadings is reprehensible. Story pleaded almost in 
the natuie of fiction declaies the gagging the democratic 
process. The question before Its is whether the story culled out 
by mtxiiig of the entire petition discloses any material facts, 
within the ambit of tlie corrupt practice of booth capturing 
as defined by the Act. Howsoever, lucidly with epithets 
the re-ai ranged words of the section are reproduced, cannot 
be a substitute for material facts. In my considered view, 
the rdlempt of the petitioner appears to be to plead tlic 
commission of corrupt practice of undue influence which 
he himself admitted that the petition does not di.sclose. 
It discloses that even if the coriupt practice exists, on the 
brief refcrciicc to the pleadings, yet the petitioner has not 
tclied upon it. Sympathy or reprehensible nature of the 
Act does not envisage the setting aside of election. Odium 
of reading ^ho petition, replication and even anncxures is an 
search in vain, fne attempt made by the netiitoner in 
course of iir.gumcnts to creat facts which are missing from 
pleadings cannot he substituted by any other process of 
anatomy of petition or conclusion made by the petitioner. 


5?. It is not envisaged by the Act nor by the Code I'f 
Civil Procedure, to put forth the implied plead¬ 
ings. It is not permissible to rewrite the pleadings. It is 
ordinary principle, that pleading of material facts cannot 
by process of reasoning producing a particular logical 
result. Pleadings innuendo are not permissible. In the c^c 
in hand, it has neither been impliedly nor by inferences nor 
evsn innuendo pleaded that, the booths were captured 
either by the rctiiincd candidate or by his agent or by .any 
other pjison murh less w'ith the consent of the returned 
candidate or his election agent. The petition Is constituted 
of rigmaroic pleas. There are general, vague allegations 
and omn'P.is ■ tatenieiit of booth capturing by the Green 
Brigade Morsel aveiincnt in some paragraphs. I am con.s- 
traincd to observe that the pet'itoner nas not stated any 
material facts with respect to Green Brigade. It haa been 
stated at one place lhat, it constiltutes of a, goons letloose. 
by the returned candidate, on the other hand it was stated 
to be constituted of largely police constables from Madhtiban. 
No sfrilcing ci obvious feiatUre with respect to GfCen Brigade 
has been stated, rathti the petitioner has narrated his 
conclxision with resptCl to persons alleged to haVe captured 
booths and named collectively it as Green Brigade. The 
respondent ts left in the arena of bewlldemes.s to know what 


charge he is roqtifariid tc meet. No roving and fishing en¬ 
quiry can be pcrmHicid in an election petition. Thii pett- 
iioi»r cannot be permitted to produce convenient witesst 
procure and produce according to the exigencies and hr®- 
giess of the cQSD, 

59. The election cannot be challenged on morsel of in- 
fonitatibn. On scanninit the election i>etition, statemetat of 
tl^ petitioner and recreation, the relevant ailcMtion* may 
bo stated in extenso in the words of election petition "Booth 
captures were so numerous.that it is ditficult -to give details 
here. They will bo revealed at tho time of evidence. It 
is all a matter of record and then there can nevef be a 
question of after-thought in such cases. Voting pattern 
und percentage of votes is totally reduced to the obvious 
advantage of Devi Lai. Green Brigade is a national scandal. 
They are capable of committing any crime.” Even in the 
course of arguments, the petitioner specifically stated thAt 
•■‘no further particulars or facts with respect to booth captur¬ 
ing or obtaining assistance can be given as it would hamper 
his right to lead evidence. Nothing f^ond what ha's 'already 
been given, can be stated or givert in the circumstances of 
tha case, nature of case or the ulltgatiOns made". 

60. It is axiomatic that corrupt practice is to proved like 
a criminal charge. It cannot be proved on the basis of 
inferences, one is required to aver in clear, ‘jpecifii; allega¬ 
tions. There cannot be any substitute to material facts 
leading to an inference of consent. Nq, implied consent 
can be pleaded nor implied consent has been made as corrupt 
practice under the Act. The contention of the petitioner 
that the election petition is to be treated as public interest 
litigation cannot be accepted on the face ol it prtrticulaily in 
view of observulions made earlier. 

61. Reading the exordium to the petition, scanning tne 
charge attempted to be attributed to returned candidate, 
marahsuiling the pleading, I am constrained to observe that 
the petitioners attempt to chaigc the returned candidate' with 
a coiTupt practice of booth capturing in any foini it not 
even a cascade of corrupt practice of boot|i capturing. 
Keeping in view the c.xordinm of petitfon, body of il and 
inferences drawn or conclusions assumed by the peliUoner 
does not even remotely put any nexus between commission 
of corrupt practice of booth capturing by the returned c.mdi- 
date. The attempt of the petitioner to make out corrupt 
practice by doing the anatomy of the election petition and 
uplifting a sentence here and reading of it in conjunction 
with nnotlier whereirl a sentence was used to convey different 
events, cannot be permitted to (.li.scov cr commission of 
corrupt practice. It is pertinent to note that by complex 
reading and involved process of argiimenlafion docs not lead 
to an inference ui' conclusioTi of commission of corrupt 
practice. One is lost in the jumble of confused averments 
and unable to make head or tail of the olheir in older to 
present a composite picture of corrupt practice. The in¬ 
evitable result is plea made in the sequence of events dis¬ 
closed no corriipl practice. I have failed to find out, what 
to say of all the concomitants of corrunt practice, not even 
one can be fixed. Averments of booth capturing merely 
.stating so, does not amount to pleading facts for the same. 

62. In an election petition Court is to determine the 
truth of facts .alleged and keep the election free of corrupt 
practice. Courts .tie bound to see that duly qualified persona 
have been elected. The voters have not been duped etc. 
It is for the petitioner to aver facts after due enpuirics and 
prove them T.t trial. It is then alone the election can be 
set aside. There is no doubt that the Courts should be 
reluc'ant to frustrate' the action on technical ground's parti- 
c'llarlv when commission of corrupt practice is alleged, as 
purity of election is the prime object of the net, yet the 
fact cannot be lost sicht of that the petitioner cannot l e 
granted an opportunitv of gambling in Court taking a free 
chance of success and allow making of roving and fishing 
enquirv with no definite charge for which the returned candi¬ 
date can be indicated. 

63. The petitioner cannot cure the lacuna 'jf withholding 
the material facts and information from the returned candi¬ 
date. The petitioner apnears to have been caueht tip in 
the false plea that he can get sonoethlng for nothing. The 
nctitioner cannot be permitted to trim his .sails in petition 
according to his inteyest. The plea of booth capturing has 
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not btiin put lortli jn tts true prospective from which it 
can he viewed as cdninl.ssion or corrupt practice within the 
ambit ot the Act. me pieadingM arc cxtrcmeiy vague and 
lacking in material particulars also. It has been in artistically 
diiiwi. Li^i. 11 IS vjiiiiciiy a coiiipeiidiuiir or events in ttie 
nanitf ta licdon ratiicr discjosurc ot essential material 
tacts. All sorts oi iirelcvantj vaxatious, .scandalous, 
unnecesiary, frivolous pleas and facts have been slated so 
mncri so tnat ihc pciuioncr nas not smimied in aDUSing 
the returned cniuidaie when he averred in the ticction 
I'eldion that tviiiiieiider tnngh Lather tne election agent 
ol Inc petitioner is the virtual son-iii law ot the letuincd 
candidate. J he election petnioner is not new to plead¬ 
ing.. He has innumerable eases to his credit which he con¬ 
ducted nmiseli. tie candidly stated that ne conducted his 
own election pelilioii iipio Hoii ole supreme Court. He 
can not ciami to be naive and claim Jaxny m pleading ol 
an election as being an illiierafc person. 

(64) There are no material facts disclosed in the entire 
Elcct.on i'etition, how, when, where, which polling station 
or a place for poll was seized, or taken possession of or at 
which polling station, which authority, was made to surrender 
ballot papers, to whom when, at which booth, to which per¬ 
son the ballot papers were surrendered, What is the nexus 
between the pcisons to whom the assumed ballot papers were 
surrendered, and the returned candidate. No material facts, 
how the act of the persons can be attributed to the returned 
cand date even remotely has been stated. There is no aver¬ 
ment or material facts constituted of doing an act which 
affected the ordetly conduct of the election. Tliere are no 
material facts or even remotest reference that by taking 
possession of the polling station, the supporters of a particular 
candidate were allowed to vote and the others were prevented. 
There is no averment that any elector was threatened anu 
prevented from going to the polling station. I here is no 
person named to be an agent of the returned candidate. Abbey 
Singh, Returning Officer, Mahender Singh Lather can be 
termed a,s agents, by inference satisfying the conditions im¬ 
posed by the act. so that person can be deemed to he an 
agent of returned candidate, within the defin tion provided by 
the Act, No overt act of booth capturing has been attributed 
to the election agent or a polling agent or to any other per¬ 
son with the coinciit of the candidate. No averment ha.s been 
made that though Abbey Singh is the grandson of the returned 
candidate, he was working in connection with the affairs of 
election of the returned candidate. No material facts dis¬ 
closing the convent of the returned candidate for booth cap¬ 
turing to any other .person has been disclo.sed. There is not 
an iota of plea from which inference of retuinci candidate 
can be inferred even remotely. 


(65) The .iclilioner referred to the i\nncxurM attached 
including the reports by the Independent Initiative Com¬ 
mittee as well as newspapers and slips. A reading of ibe entire 
peftion does not make out that the documents attached with 
the petition, though termed as Anncxurcs, are the part of 
the ciciidings. Even if they are taken as part of the pleadin'zs. 
it does not make any improvement in the averments of the 
plcading.s. 

(66) The jictitioner vehemently emphasized that commission 
of corrupt practice of booth capturing has been put forth 
c; n.' dl;' b>’ ihc petition in paragraph 10 of the elcct'on 
petition, which has been reproduced in verafim in the earLcr 
part of the judgment. Dissecting the facts, In the para, the 
petitioner has pleaded that at village Rayia, the Presiding 

"'n' intiipidated to allow to cast the votes of the voters 
by the non-voters. Ii nowhere discloses who were the parpe- 
tructors who intimidated the Polling Officer, nor it has been 
d'selosed vvho was the polling officer. What and how he was 
intimidated has also not been stated. The averments are 
bereft of all the qiiifsense defined for both capturing. Though 
a reference to Annexure P5 has been made yet it cannot be 
treated as part of the pleading, part'cularly when the facts 
have neither been averred in the election petition nor the 
Anncxurcs have been verified rs cto i'aged by Section R3 of 
the Act. The pelilinner intended to make the Annexures as 
part of the plcad'ngs. Annexure P5 is in the most generic. 
The petitioner has claimed repoll. Only averment made is 
that Ch. Devi I.^l’s Green Brigade with their supporters were 
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voting on behalf of those who were bycottmg the votes. The 
AmiCAuia manes Itirtucr icieiencc to some tetter addressed 
by me peiinouer to tne Returning umcci, wnere.n ne nas 
opecmediiy mentioned tne nappenings m the constituency. 
reference to the Annexure discloses that at Rayia, Jhaijar 
.segiiicUL ol I'arhainentary IvomaK Lonscituehcy, bhri Jiwan 
Lsmgii and Ins lamily was mannandled by snatching their 
bailui papers br. Nos, /46400 to /46«30 and marxed them 
111 iavour of Janta Ual. 1 tail to coraprenend how Annexure 
I'j or enclosiue with it mvolvcs the returned candidate. 
Nothing has been aiLributcd to the returned candidate in any 
torui wnatsoever. In view or suen a vague plea, tne petitioner 
cannot be indicted with the charge of corrupt practice. 

(67) Similarly, m para l(J(ii) it is stated that in vfflagp 

Chhara alter staling, the village is being of petitioner and 
always backed the petitioner to the tilt, the villagers wer6 
annoyed oy me presence or Green Brigade but were UclpJcss 
because of Ihc armed men, some of whom got into tho 
booth located in the Girls High School of the village, and 
some stayed outside. The men who entered the booth passed 
out the ballot papers with seal to their comrades out side, 
who marked them. There is no averment not even the ic- 
motesl indication that these votes were over polled. No per¬ 
son has been named who acted in the manner as stated above. 
Neither any lime or date of happening has been stated. 
Without anything with respect to anything more to identify 
the Orecn Br gade, it is loo much to attribute the act of 

the Green Brigade to the returned candidate. There are no 

malcrial facts with respect to the Green Brigade or nexus bet¬ 
ween the Green Bridade and the returned candidate. No facts 
have been disclosed that the Green Brigade was acting wi^ 
the consent of the returned candidate. The averments have 

been made on the basis of the reports made by the named 

person.s. That is tlrs what the petitioner stated at the best. 
No part has been attributed to the returned candidate. It is 
we]! established that acf’ng with con'ent "rid act nn in con¬ 
nivance or acting on one’s instance are totally different con¬ 
cepts. Materall fact for each one of the acts would be potto 
apart. Reference may be made to Gmni Zail Singh’s case 
(supra) AIR 1984 (1) S.C.C. 390. The petitioner vehemently 
argued that these averments in the petition disclose the cause 
of action of booth capturing either by the agent or by ijo 
other person with the consent of the returned candidate. 

(68) Similar are my observations with respect to paragraph 
5. The refusal of (he petiffoiicr in his statement as well a.s fit 
the re.plicaion that no further facts or name.s of the informa- 
maiils and Ihc iiaine.i of the persons or agents who captured 
(he booths can be disclosed, kcep'ng the material facts up (he 
.sleeves makes the averments devoid of any material facts. 

(69) Tho words of Section 123(8) of the Act are pieclsely 
wide, general and not restricted. No doubt, Legislatiiirc inten¬ 
ded to cover all sorts of acts re tilling in boolh capiuring. 
keeping in view the human ingenuity of polluting the election 
process in an altcnipt to obtain .poliCcal power by all means. 
Even the acts carrying doubt about thei|- being in the nature 
of boolh capturing by the Act as booth capturing has been 
defined by deeming wovisions. Jn mv considered view, the 
acts averred and summarised above and refe^ed to in vct'ba- 
tim do not even broadly fall within the definition of booth 
capturing attnbulable to the returned candidate. There s not 
a whisper in the entire edection that even assumed acts com¬ 
mitted by the alleged Green Brigade amounted to comm's.sion 
of corrupt practices by the returned candidate, inasmuch as 
there arc no facts much less material facts, or in the parti- 
culais staled in the election ipetition, either wffh respect to 
the consent of the returned candidate to the Green Br'g'de 
for booth capturing or the Green Brigade being an agent 
of the returned candidate as defined hy the Act, In spite of 
the fact that the definition of agent also has been kept very 
wide. In view of the facts luc'dly simimanscd above, it is per¬ 
tinent lo note that there are iin averments from which it can 
be iniciTod even reimolely Ih.ai the acl.S are attributable to the 
returned candidate. Thougli the petitioner emphasised and 
choose to attribute corrupt practices of booth capturing to the 
returned candidate hut either on literal reading of fnei.; as 
noticed in the earlier part of the judgment or later by disidos- 
ing any act of booth cap) tiring attributable to the reauned 
candidate, it apreais-cnd can be rca'onably assumed that tho 
petitioner inlendcd to attribute corrupt practice of undue in- 
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llucncc anJ while doing .so htVe nnj there used the epithets oi 
booth capturing. Thus, even if the corrupt practice exists, that 
has not been relied upon cither m the petition or in the ’state¬ 
ment made later. However apprehensible and condemnablc the 
happenings may be but unless the returned candidate is either 
himself Ihe perpetrator of the act or it is attributable at him 
in any manner ot is within his knowledge, his election cannot 
be set aside. The entile petition is a conglomeration ol general 
flvertiients and dne.s not conform to any corrupt practice 
defined by .'■.iecLion 123 of the Act. Thus, m my considered 
view, the petition docs not disclose commission of any corrupt 
practice as contemplated by Section 123 of the Act. 

70. The claim of the petitioner for being declared elected 
cannot be sustained. The statutory rcqiiirenipnt for declaring 
the petitioner elected named in Section 101 of the Act. Re¬ 
levant portion of the Section is in the following terms :— 

“11 any person who has lodged a pelilion has in addifion 
to calling in question the election of the icturned 
candidate, claimed a declaration that he himself or 
any other candidate has been duly elected and the 
High Court is ot opinion— 

(a) XX XX XX 

ih) 'I iiat bill ior the voles obtained by rhe relumed 
candidate by corrupt practices the petitioner or 
such other candidate would have obtained a 
majority of the valid votes, the High Court shall 
after declaiing the election of the rfturned candi¬ 
date to be void declare the petitoiner or such other 
candidate, as the case may he, to have been 
duly elected.” 

1 71) The pelitiouer has averred in the petition that re¬ 
turned candidate is disqualified on account of contm's.sion 
of corrupt practice slateci in the election petition. He further 
py,erred Ih.af liv' tlfctiqn pciTioner would have been elected 
,but for unworthy efforts of the Green Brigade, appealed to 
Jals and non-voters to vote for the returned cand'date, Tn 
fact, the election petitioner would have secured majority of 
votes but for the ctilandestine inisusing of the official ma¬ 
chinery. deployment of Green Brigade and the support 
rendered bv thr- Chief Flection Commissioner to the 
returned candidate by not talcing into consideration and 
ncting on hits complaints. By reading of the section, it 
is discernible that the petitioner could be declared elected 
if he would have received the mojority of the valid votcti but 
for the votes obtained by the returned candidate on account 
of commission of corrupt practices. The link has to be 
established between the votes received because of the 
commission of corrupt practices committed by the leturucd 
candidate. If after taking out the votes received because 
of the commission of corrupt practices by the returned 
candidate, the petitioner received the niaiority of valid 
voles then alone the petitioner can be declared elected. 
There is no such averment or material facts stated in the 
election petition. 

72. There is no dispute that the returned candidate re¬ 
ceived the majority of the valid votes. There is no aver¬ 
ment in the entire election petition that how many voles 
the returned candidate had received on account of the 
commission of corrupt practices and innuendo ydeii was 
taken to he established hy referring to the averments in 
tnragraph 19 of the election petition wherein it iu staled 
that the senitiny of election record and recounting of booth 
where recoil was asked for hv the election petitioner 
would hnvc eminently iustified. the claim of the scat by 
the petib'oner. 

73. I am of the considered view, that neither any plea 
that the efeefion petitioner had received majority of valid 
votes was raised nor material facts have been disclosed to 
show, that it was so ’’ntended particularly by referring to 
the averments made. Intention gathered from the scheme 
of the petition, reading the Bubstance of the pelilion, no 
such plea can either be read expressly or impliedly th.at 
♦he petitioner has pleaded that he would have received 
majority of valid votes but for the votes received account 


of corrupt practices committed by the returned candidate. 
No material facts have been disclosed that the votes re¬ 
ceived by the returned candidate are attributable to any or 
all of the corrupt practices alleged to have been committed 
much less by th6 returned candidate. There is not even 
a reference innuendo to the effect that the returned candi¬ 
date did receive certain votes on account of commisBion of 
(.orrupt practices which he would have not received but 
For the corrupt practices attributable to the returned candi¬ 
date much less its effect on the votes or their consequences 
on the election result so far as the returned candidate i.s 
concerned. 


74. Thus, the material facts emerged from reading of 
paragraphs 4, 17, 18 and 19 of the election petition, are that 
the election petitioner rs a pious person, the returned candi¬ 
date Ls a crimtiral. It is on account of unworthy efforts of 
the Green Brigade, the Administration’s cold shoulder 
to the objections and complaints and the appeal to Jats by 
the returned candidate that the election-petitioner failed ia 
obtaining a resounding victoty in the election. He would 
have secured majority of valid votes but for the clandestine 
misuser of administrative machinery, manipulation of elec¬ 
tion at various Stages, depIoymcTit of the Green Brigade 
as well as the support by the Election Commissioner Id 
the returned candidate hy not taking into consideration the 
petitioner’s complaints. 3 he returned candidate had a 
castic approach as a Chief Minister and this alieiiuted the 
non-Jat voters which arc aO percent. ’Hie election peti¬ 
tioner further attributed to the retui-ued candidate tind 
his family members the master minded criminology and used 
the power and money in oider lo make their way into politics. 
It i.s attributed that Ihe election wa,s perverted to the dis¬ 
advantage of the election petilionor since July, 1987. The 
election petitioner claimed that had there been peaceful and 
fair poll.s, the returned candidate would have Egged behind 
by 70 percent vote. It vvas further claimed by making 
u passing reference, that the election petitioner would have 
won if the booths were not captured. 

75. It would he impossible to discciii or collate material 
facts, constituting the avernicn/y that the returned tnndi- 
datc had, cither obtained voles by means of corrupt prac¬ 
tices to such an extent that but for such votes received by 
the returned candidate attributable to the corrupt practices 
committed, he would Itavc lost the election and the vote.s 
polled on account of commission of corrupt practices in 
his favour, would hnvc been polled in favour of the election 
petitioner. No number of votes polled in Imour of the 
returned candidate attributable to the corrupt practices haB 
been skated. It has uot been stated bow niimy votes out 
of them would have been polled in favour of the election 
petitioner. No material facta affecting the voles of the 
returned candidate by corrupt practices attributed to him, 
have been disclosed. 

76. I am constrained lo nbsorve that hy reading of the 
entire election petition, I am able only Ip spell out of 
the jumblo of various averments, that the petitioner claims 
to be a pious and meritoriouB pcr.son and the returned candi¬ 
date has been painted to he most undersirable person. The 
respondent is staled tp have started his undesirable activities 
and implementing the same since Tuiy, 1987 much before 
the constituency was called to elect member to Parliament 
the returned candidate Bad decided to seek the election from 
the constituency. 

77. The Act does uot provide for .setting aside the elec¬ 
tion for the events or acts prior to the declaration of hold¬ 
ing election. The averments made in the electicm petition 
are general in nature, bereft of facts or material facts. 
It is impossible even to gather what (he election petitioner 
actually intended to urge. It does no: disclose what the 
petitioner was asBcrtinq. It would emerge from brief ex¬ 
ordium, the pctitioDcr’s conclusions stated in para 18 of 
the election petition, that the petitioner ehallenged the 
election on the grounds made out iu paragraph 18, i.e. there 
was an absuse a'nd planned misuser ot Government machi¬ 
nery, indifferent attitude of the Chief Election Commissioner, 
relation of the returned ca’ndidate and his election agent 
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with the Returning Oflicei. antecedents of the returned 
candidate, planning of lire election campaign for the re¬ 
turned c.uaiidatc, vv.tliout disclosing what that planning was 
and what was its effect and how the planning was cither 
prohibited by the Act or was in violation of any of the 
provisions of the Act, The petitioner lias failed to show 
even a link of the returned candidate with the ai'erments 
made in the election petition except using epithets. There 
arc no material facts disclosing which corrupt practice or 
practices were committed by the returned candidate. All 
sorto of irrelevant scandalous and incidents of family affiairs 
of the returned candidate or even his remotely connected 
relations have been reproduced in the election petition. 
It is most unfortirnate tin/l cannot by any standard be 
considered to be the relevant pleadings. The observation.s 
made by me find support from the observatio'ns made in 
Samant N, Balakristiana t'fc. v. tieorgo Fernandez and 
others etc. AIR 1969 S.C. 1201, 1970 Unreported Judgments 
231, Hardwari Lai v. Kanv/nl Singh, AIR 1972 S.C. 513, 
Roup Lai Sathi v. NachhatUir Singh AIR 1982 S.C. 1559, 
and Daulat Ram Chauhan v. Ana'nd Sharma AIR 1984 
S.C. 621. 

78. The anatomy of the election petition, assumed canker¬ 
ing of hustings even before the elections were declared, 
obloguy of the returned candidate, no fact;; can be recapitu¬ 
lated from reading the entire election petition, unerringly 
pointing out commission of any corrupt practice put forth 
by the petitioner in the course of arguments. The scurilous 
allegations are so interwoven with other averments, that it 
is impo.ssiblc to segregate them. It discloses only the 
concIiVjion of the election petitioner as contemplated by him. 
from various reports in '.lie newspapers etc. No precise facts, 
confirming to the obvious features of corrupt practices, ite¬ 
mized and defined by Section 123 of the Act, or even 
Bcqual to long consolidated action mentioned in the peti¬ 
tion falls within the ambit of the Section, essential lor 
setting aside an election. The petition hardly and not even 
scarcely '(hows an echo of elements of commission of corrupt 
be articulated or rewritten assuming what the petitioner 
practices by the returned candidate. The petition cannot 
had in mind, when it was not so expressed in it expressly 
Imprecise avennents cannot create facts which are cons¬ 
picuously missing from it. ISfcre propensity or ^rails for 


commission of corrupt practice by itself can bo ground for 
setting aside an election, 

79, On reading of the e'jtire petition, one is left with no 
option but to style it as contents of a fiction. The style 
of drafting the petition also corroborates the above inference. 
It need not be emphasised that the averments made in the 
petition are too vague and amount to taking a chance to 
make a roving and fishing enquiry which is not permissible 
under the election law. The elective enterprises are not 
permis.siblo in the Courts. I have failed to comprehend 
how the reports in the news papers or reports by the Com¬ 
mittee of social workers or their inforencen constitute a 
pleading of a fact when they are not even a substantive 
piece of evidence. The pleadings as pointed oat from time 
to time in the course of my judgment are nabulous, obscure, 
oscilating, speculative and are in the nature of inferences. 
It may be noticed at this stage that a feable and half hearted 
attempt was made while making submlsuions by the peti¬ 
tioner that the documents referred to in the pleadings be 
considered as part of ihe pleadings. The contention has 
been noted and rejected for the reasons recorded above 
and additionally it may be noticed that they do not form 
part of the electioa petition not the petitioner intended to 
do so which is glaringly obvious as none of them has been 
verified as enviBaged by Section 83 of the Act. “Still even 
if they .arc accepted to bei fonning part of the iileading.s, 
they do not improve the petition in any manner. They do 
not contribute any material fact disclosing any catisc of 
action to the petitioner. 

80. In view of the observations made above except for 
the peculiar events disclosed or any facts stated with 
high sounding adjectives, it does not disclose any caiiBe of 
action- The petition Is liable to be dismissed with costs. 
I order accordingly. 

February 20th, 1991. 

Sdl- 

M. S. LIBERHAN, Judge 
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